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Planning Committee

9 October 2009

Agenda Item No 13
Consultation on Proposed Community Infrastructure Levy

Report by Planning Policy Officer  

	Summary:

Recommendation:
	This report advises members of a Government consultation on the introduction of a Community Infrastructure Levy.   The report outlines the Government’s proposals, considers the potential significance of these for the Broads, and presents a draft response to the consultation questionnaire for the Committee’s consideration.

That the report be noted and the proposed response be endorsed.


1 Introduction

1.1
The Government (Department for Communities and Local Government) is consulting on proposals to introduce a ‘Community Infrastructure Levy.  This proposal arises as part of the Government’s focus on housing and economic development growth.

1.2
The consultation represents a potentially very significant step in changing the way that development contributes towards the infrastructure of an area, and that infrastructure is planned and funded.  The proposals would pose particular challenges for the Broads Authority.  The consultation has received a great deal of attention, and is the subject of intense lobbying by the development industry and others.     
1.3
The Community Infrastructure Levy would be a charge paid by developers to the local planning authority at the commencement of development, based on the area of buildings (in square metres).  The amount of the levy would be set in a tariff adopted by the planning authority following a public examination. The tariff would be based on an assessment of the infrastructure needed to enable new development in the area, and once adopted it would be automatically adjusted annually by a national index.  The system specifically excludes correction of existing deficiencies in infrastructure (except insofar as new development exacerbates them). The planning authority would be able to spend the money collected itself, or pass it to other bodies involved in infrastructure provision, and would have to account annually for the amount collected and spent.  Government has indicated its intention that this funding would be additional to existing funding streams for infrastructure. 
1.4
The proposals are highly detailed and complex.  To fully understand and explain the proposals and their implications would involve an inordinate amount of staff time given the likely extent of any influence a consultation response by the Authority is likely to have, and the probability of significant change before the system is introduced.  Therefore this report, and the draft consultation response attached (Appendix 2),  is limited to outlining only the major features of the proposals, and highlighting some of the more obvious implications arising from them.  
2 Background

2.1 Since the inception of the modern British planning system in 1948 there have been repeated attempts to capture part of the private gain in value conferred by a grant of planning permission (‘betterment’) as a contribution to the public infrastructure and expenditure which made that development possible or valuable.  This has proved remarkably difficult in both technical and political terms, and most of the measures planned or introduced have not survived a change of party in Government.

2.2 Curiously, the most enduring method has been the least comprehensive and, arguably, the least easy to rationalise.  This is the negotiation, in respect of individual planning applications, of a financial contribution to infrastructure as a planning legal agreement under Section 106 (previously Section 52) of the Planning Act.   (Note that other matters may also, or instead, be included in such an agreement.)  This is a practice that has evolved in the absence of other measures, rather than ever having been designed or envisaged as the solution to those issues.

2.3 Almost as long as this practice has been mainstream there have been persistent criticisms such as:

· this rarely captures either the full cost of the infrastructure or the maximum potential contribution from a development;

· the distribution of costs between developers is often perceived as unfair, with the first developer perhaps bearing a disproportionate amount of the cost of shared infrastructure;

· there is great uncertainty for the developer, and the costs of such agreements difficult for them to predict;

· the process of negotiating agreements often adds greatly to the time taken, and the uncertainty of the time required,  to determine a planning application; 

· the amount, and timing, of infrastructure funding so raised is extremely difficult for planning authorities to predict;

· the process is difficult to reconcile with ‘transparent’ governance;
· it can give rise to the suspicion that planning permissions are being ‘sold’.
2.4 The Government announced its intention to change this system in 2003, but a series of earlier approaches to such a change have not come to fruition.  The current proposals are in the form of a draft set of regulations for Community Infrastructure Levies, and a draft national Planning Policy Statement on their use.     
2.5 The proposed system, and the rationale behind it, is outlined in an extract from the Government’s consultation documentation attached to this report as Appendix 1. 
3
implications of the Proposals for the Broads Authority
3.1  
The Government may be credited with bravery for what is something like the sixth attempt in a century of a system for capturing from development a contribution to infrastructure and other public goods.   However, it is not clear that the approach to this has benefited from a consideration of the lessons from its earlier changes to the planning system, which also involved fundamental changes introduced with a profusion of rigidly detailed measures and without any form of pilot or trial.  It is considered likely that the introduction of the system will be slower, more expensive, and with rather more side effects than anticipated, and that there will be a need for significant changes early in the new system.  It is in that context that the anticipated implications for the Broads Authority should be considered.  
3.2
The Community Infrastructure Levy (CIL) is intended to cover the shortfall in funding available to provide the infrastructure necessary to support development in an area.  Under the proposals the Broads Authority would acquire the powers to charge and collect the Levy.   In order to do this it would have to estimate the cost of the infrastructure needed for the area, and the shortfall in funding available, estimate how much development would take place, and set a tariff for that would raise as much as possible of this identified sum without deterring the development sought.  

3.3
The Broads Authority has very little development in its area, and compared to most local planning authorities minimal involvement in infrastructure planning and delivery.  It might therefore be concluded that the cost of establishing a Levy tariff for the Broads is disproportionate to (and might even exceed) the amount that could potentially be collected .  
3.4
The attached draft response rehearses some of the considerations for the Authority, but as the format of this is not particularly helpful the following are highlighted.

3.5
The system is designed to facilitate development, and seems to presume all areas have a significant amount of development and a significant amount of infrastructure.  For the scale of development in the Broads the cost of establishing and managing a CIL is likely to be disproportionate to, and perhaps even exceed, any monies potentially collectable.  

3.6
On the other hand it would be unfair if development within the Broads made no contribution to the wider infrastructure on which it depends, and the absence of a Levy in the Broads might have the perverse effect of steering development towards it which would better be located elsewhere.
3.7
The proposed early loss of the potential to raise contributions through planning (Section 106) agreements is highly regrettable, as this may lead to the loss of valuable flexibility and a fall-back mechanism should the CIL prove unsuited to the area. 
3.8
The Authority would be responsible for collecting minerals and waste development related CIL on behalf of the county councils. 

3.9
The Government proposed to give local planning authorities wide discretion in defining what is ‘infrastructure’ for their area.  This could potentially be very useful in the Broads and the national parks, and provide scope for creative and imaginative strengthening of the link between development and the Broads purposes.  Unfortunately this potential is unlikely to be realisable for the reasons above.

3.10
The potential for sharing with, or delegating to, neighbouring authorities the work involved in establishing a tariff and managing collection and distribution of monies appears disappointingly limited (although the details given for this are unclear without benefit of specialist legal advice).  There are, however, provisions for potential shared examinations, which might be of use to the Broads Authority, and informal cooperation with neighbouring councils and the Greater Norwich Development Partnership would be likely.
3.11
The proposals are likely to add significant complications to dealing with unauthorised development, and may well increase the attraction of undertaking development without, or in advance of, gaining planning permission.

4

Conclusions

4.1
The consultation proposals represent a very significant change in the way the planning system operates, and are likely to have far reaching implications, 
many of which will be difficult to anticipate.  
4.2
The proposals are geared towards facilitating major development, and as such are of limited direct relevance to an authority such as the Broads, where little development is planned.   However, the elaborate arrangements for introduction of the charge are likely to be burdensome or prohibitive for the Broads Authority, and the potential for undertaking these tasks in concert with neighbouring authorities is unclear but seemingly inordinately limited.  

4.3
The provisions for charging the levy in relation to unauthorised development seem particularly problematic.

4.4
The attached draft consultation response attempts to highlight these and some other issues within the framework of the Government’s consultation questions.  The Committee’s comments on and endorsement of this response is invited.
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Appendix 2 - Draft BA response to the consultation

APPENDIX 2

Questionnaire

About you

i) Your details:

ii) Are the views expressed on this consultation an official response from the

organisation you represent or your own personal views?

Organisational response 
iii) Please tick the box which best describes you or your organisation:

The Broads Authority 
iv) What is your main area of expertise or interest in this work

(please tick one box)?

Other 
(please comment):

Planning Committee, on advice of Planning Policy officer 

Do your views/experiences mainly relate to one or more v) specific regions

within England and Wales, to one or both countries?

East 
 (please comment):

Specific local area

(please comment):  

Norfolk and Suffolk Broads 
Would you be happy for us to contact you again in relation to this questionnaire?

Yes  No 
Chapter 2. Delivering infrastructure with CIL

1: Do you agree with the proposal that the draft CIL regulations do not define

‘infrastructure’ further? Yes  No 
Comments

The Authority very strongly supports the proposal that the draft CIL regulations do not define ‘infrastructure’ further.  The nature, as well as the scale, of desirable and necessary infrastructure varies considerably between areas.  This is of particular importance to an area such as the Broads, which differs so greatly from that of most planning authorities. 

· Flood plain covers most of the area; 

· No strategic housing requirement for the area itself, but the major housing and economic growth planned for the wider area around it is dependent, in part, on its environment, contribution to quality of life, and green infrastructure network.   

· National park equivalent landscape protection status;;

· Very small in size (303 sq km, c 6,000 pop.)

· Statutory purposes of (in summary) nature conservation, promotion of understanding and enjoyment by the public, and protection of navigation);

2: Is any further reporting required for CIL? Yes  No 
Comments

FORMAT OF REPORTS

3: (a) Is the 1 October deadline for reporting on the previous year’s activity sufficient

for local planning authorities? Yes  No 
(a) The October 1st deadline makes it difficult to integrate this reporting with the LDF Annual Monitoring Report (surely the most obvious place for it).  The Annual Monitoring Report has a deadline of the end of December, and the CIL reporting date should be changed to this.

The October date also presents particular problems for the Broads Authority and some of the national parks in that they have very small planning teams.  When one or perhaps two people are responsible for all the policy and monitoring work, the October deadline may well result in development plan document work having to be delayed, when a more flexible timetable would enable better work planning. 
(b) Will this timescale enable developers and local communities to understand how
CIL revenue has been applied?

(b) Yes, but not to any greater degree than the later deadline of end of December suggested above. 

GENERAL

4: Do you have any comments on any other matters raised in chapter 2 which are not

covered by the questions above?

The Authority welcomes the recognition that new development can aggravate existing infrastructure deficiencies, and explicit recognition that CIL can properly be applied to remedy those to the extent of that aggravation.  This is a very important point because public experience and perception of existing infrastructure deficiencies are significant factors in determining the political acceptability of new development. 

The Authority welcomes the Government’s commitment that the CIL should be additional to existing infrastructure funding streams, but finds it difficult to imagine that availability of CIL funding will not eventually influence decisions on the scale and distribution of those funding streams.

It is very important that the CIL system enables both sub-regional and local aspects of infrastructure, and the relationship between the two, to be properly addressed.   Whether the facilitation of collaboration between charging authorities and the potential for joint examinations, welcome as that is, will be sufficient to enable this complex challenge to be effectively addressed should be kept under review.

Chapter 3. Setting the CIL Charge

CHARGING AUTHORITIES

5: Are there any circumstances where a CIL charging authority would not be able to

fulfill its charging authority functions effectively? Yes  No 
Comments

The Government should give serious consideration to including within the regulations enabling provisions to allow a charging authority to delegate its charging responsibilities to one or more of the potential charging bodies under Section 206 (4) of the Act.  

The Broads Authority welcomes the charging powers proposed for it, would not wish these to be allocated elsewhere, and anticipates being able to discharge these functions effectively.  However, its functions might perhaps be most effectively discharged, at least for a time through an arrangement of delegation to one or more of the two counties and 6 district level councils which each cover a part of the Broads executive  area.   Similar considerations may apply in other areas, including perhaps other member of the national parks family, most of which are split between a number of local authority areas and peripheral to focuses of growth and infrastructure, and especially those which are small or newly designated. 

For a small area such as the Broads with very limited new development (because of its small size, extensive flooding, and national importance for landscape, environment and recreation), the cost of establishing a CIL could potentially be disproportionate to, or perhaps even exceed, any monies collected.  It would be both inequitable if such limited development as does take place were not to contribute to the wider infrastructure from which it benefits, and counter to the sound planning of the wider area if development which more appropriately would be sited elsewhere were deflected to the Broads by a financial incentive.   

In the past the Broads Authority performed some of its development control functions through delegation arrangements with neighbouring district councils, and while these are now undertaken wholly in house, that was considered the most practical arrangement at the time.  The Broads Authority would appreciate having that degree of flexibility in respect of CIL (in addition to the joint committee provisions covered later) and it is unclear from the consultation documentation whether this would be available without the provisions mentioned above.

6: (a) In deciding whether to use the power at section 207 of the Act, should the

Government apply different criteria? Yes  No 
The degree of complexity involved in the coverage of this topic in the consultation documentation does not bode well for the flexibility and effectiveness of the resulting arrangements.  (This goes beyond the difference between the draft regulations and the measures canvassed in the consultation text.)   It is not clear why the responsibilities of any joint committees need to be so heavily prescribed, and why it would not be adequate to enable charging authorities to discharge all or any of their functions through joint committees without them being able to divest themselves of any of their responsibilities.  

In particular, the consultation text, though not very clear on this matter, seems to suggest that joint committees could only perform CIL charging functions if they were also responsible for the Core Strategy for an area.   The justification for this limitation, if it is proposed, is unclear.  There may well be practical opportunities for joint committee working on CIL charging functions where separate but compatible Core Strategies exist, or are being prepared through other arrangements.    Therefore core strategy preparation responsibilities should not be a criterion. 

(b) Which functions should a joint committee perform?

Again it is not made clear unclear why this needs detailed specification by Government regulation.  The functions can be determined by the responsible authorities appointing such a committee.

DIFFERENTIAL RATES

7: Do you agree that differential rates should be based only upon the economic viability

of development? Yes  No 
Comments:

No comment

METRICS

8: Do you agree that CIL charges should be based on a metric of pounds per square

metre? Yes  No 
Comments:

The utility and side effects (if any) on this metric should be reviewed after an appropriate period. 

9: Would prefer to have a choice of charging metrics, and if so, can you suggest what

and how the system could accommodate this choice without undue complexity and

unfair distortions? Yes  No 
Comments

It would be preferable to establish a national ’default’ metric (such as the pounds per square metre proposed), but leave open the option the potential for charging authorities to set alternative metrics, if they are able to demonstrate the appropriateness of this to the examiner’s satisfaction.  Avoidance of ‘undue complexity and unfair distortions’ should be criteria against which proposals to vary from the national default should be judged (along with benefit to the sound planning of the area), not a reason for closing off the potential for alternatives.

10: Do you agree with the Government’s proposal to apply the charging metric to

the gross internal area of development or do you think there are advantages to

levying CIL on the gross external area? Yes  No 
Comments

No comment

11: Do you agree that CIL should be levied on the gross development, rather than the net additional increase in development? Yes  No 
Comments

No comment
NDEXATION

12: Should authorities be required to index CIL charges? Yes  No 
Comments

13: (a) Should indexation be based on a national index to provide simplicity, consistency

and a readily understood index.Yes  No 
(b) Alternatively, should charging authorities be allowed to choose different indices in

different places? Yes  No 
Comments

It would be preferable to establish a national index as ’default’, but leave open the option the potential for charging authorities to set alternative indices, if they are able to demonstrate the appropriateness of this to the examiner’s satisfaction.  Avoidance of undue complexity and unfair distortions should be criteria against which such proposals to vary from the national default should be judged (along with benefit to the sound planning of the area).

14: Do you agree with the Government’s proposed choice of an index of construction

costs? Yes  No 
Comments

15: Are you content with indexation taking place to the point of the grant of planning

permission or would you prefer charges to be indexed to the point when development

commences? Yes  No 
Comments

[Note that it is not strictly possible to answer yes or no to a question which asks, as the one above does, ‘do you prefer A or B’!]  

The indexation should be to the point of commencement of development.  

16: Do you think it is right to apply the index on an annual basis or do you see advantages in applying it monthly? Yes  No 
Comments

[Note that it is not strictly possible to answer yes or no to a question which asks, as the one above does, ‘do you prefer A or B’!]

The index should be applied annually.  

17: Do you agree that charging authorities should be able to index their charges from

1 January each year (taking the November index)? Yes  No 
Comments

If the index is based on September this would enable the new rate to be identified in the LDF Annual Monitoring Report, along with (as is suggested earlier) reports of the previous financial year’s levy.  

be 

CHARGING SCHEDULE PROCEDURES

18: Do you agree with the Government’s proposal to allow joint charging schedule/

development plan examinations? Yes  No 
Comments

19: Do regulations or guidance need to cover any additional matters relating to joint

examinations? Yes  No 
Comments

20: Should the CIL examiner be able to modify a draft charging schedule to increase the

proposed CIL rate? Yes  No 
Comments

There is little logic in the Government’s suggestion that an increase in CIL rate would not be appropriate because the role of the inspector is not to maximize revenue for infrastructure spending.  Neither is the inspector’s role to minimize infrastructure spending, yet the Government proposes that the examiner could reduce the CIL rate.   The examiner should have the power to recommend variation of the CIL rate in accordance with the evidence presented at examination.  
GENERAL

21: Do you have comments on any other matters raised in chapter 3 which are not

covered by the questions above?

No comment

Chapter 4. Paying CIL

22: (a) Do you agree with the chosen definitions of building, planning permission and ‘first permits’? Yes  No 
(b) If not, what changes would you wish to see that strike the right balance between

simplicity, fairness and minimising distortions?

Comments

No comment
23: (a) Do you agree with our approach to when CIL is chargeable on outline and reserved

planning permissions. Yes  No 
(b) If not, what changes would you wish to see that deal fairly with these types of

permissions?

No comment
EXEMPTIONS AND DISCOUNTS

24: (a) What are your views on the principle of providing a reduced rate of CIL for

affordable housing development?

(b) What do you think the likely consequences of providing such a discount might be?

25: If the Government were to provide a reduced rate of CIL for affordable housing

development, do you think that the proposed definition of affordable housing is

workable in practice? Yes  No 
Comments

No comment
26: If the proposed definition provides a workable basis for any reduced rate of CIL for

affordable housing, should CIL relief for charities building affordable housing be

applied according to this definition or according to whether it fulfils the charity’s

charitable purposes? Yes  No 
Comments

No comment
27: Should LCHO properties where receipts from staircasing are recycled for additional

affordable housing, not be subject to any clawback? Yes  No 
(b) if LCHO properties where receipts are not recycled are subject to clawback of the

CIL discount, should there be a time limit up till when staircasing to full ownership

would invoke clawback? Yes  No 
(c) How should such a clawback operate?

28: Is 7 years an acceptable time period for clawback to operate over? Yes  No 
Comments

No comment
29: Is it reasonable to ask a claimant to submit an apportionment of liability in this way?

Yes  No 
Comments

No comment
30: Do you agree that it is best not to have a special procedure for developments that have difficulty in paying the advertised rate of CIL? If not, how could it be done in a way that is fair, non-distortionary and not open to abuse?

No comment
THE LIABLE PARTY

31: Do you agree with the Government’s proposals for liable parties and assumption of

liability? Yes  No 
Comments

No comment
COLLECTING CIL

32: Are these timescales for the transfer of CIL revenue from the collecting authority to the charging authority the right ones? Yes  No 
Comments

No comment
PAYMENT OF CIL IN KIND

33: Do you think that the final regulations should provide for the payment of CIL in-kind?

Yes  No 
Comments

34: If you think they should, can you suggest how CIL could be paid in-kind without

incurring the difficulties outlined above?

PAYMENT BY INSTALMENTS

35: (a) Should payment by instalments be provided for in the final CIL regulations in

addition to the ability to pay CIL by phases of development? Yes  No 
(b) How should the instalments be structured?

36: Do you agree that payment on account should not be provided for in the final CIL

regulations? Yes  No 
Comments

No comment
DUTY ON THE AUTHORITY TO REMOVE THE LOCAL LAND CHARGE

UPON REQUEST

37: Should the collecting authority be under a duty to remove the charge automatically on payment of the full CIL liability? Yes  No 
Comments

No comment
ENFORCEMENT OF CIL LIABILITIES

38: Should the draft regulations be amended to require collecting authorities to have to

issue a warning to liable parties (in writing and possibly by posting a warning on the

site in question) before being able to impose a late payment surcharge? Yes  No 
Comments

No comment
39: Are the means of recovering CIL debts sufficient or would further methods, such as

the ability to impose attachment of earnings orders, be helpful? Yes  No 
Comments

No comment
40: Should the Government provide for specific enforcement measures in regulations to

allow collecting authorities to penalise and deter breaches of the conditions for relief?

Yes  No 
Comments

No comment
COMPENSATION

41: Is a bespoke compensation regime required for CIL where enforcement action is

inappropriately taken or would the Ombudsman route suffice? Yes  No 
Comments

No comment
GENERAL

42: Do you have any comments on any other matters raised in chapter 4 which are not

covered by the questions above?

1) The measures proposed in respect of unauthorised development do not seem to be grounded in a practical appreciation of the difficulties of enforcement and the motivations of some developers.  The proposals would appear to provide an incentive to develop without benefit of planning permission in order to avoid CIL.  It is not clear how a retrospective planning permission could be granted for unauthorized development (this triggering CIL) if the developer declines to submit a planning application.  The tests for granting  a planning permission and for taking enforcement action are different, and there may well be development s for which a planning authority is unwilling (or unable) to grant planning permission, but also not convinced of the desirability or practicability of enforcement action. 

2) The costs involved in collecting CIL are likely to be significant.

Chapter 5. Planning obligations and other powers

43: What do you think about the Government’s proposal as set out in draft regulation 94

to scale back the use of planning obligations?

This should be done through revised national policy, not regulation, and only where 
there is a CIL in place.   

44: Do you think the wording of the five tests as set out in draft regulation 94 is

appropriate? Is each of the five tests meaningful and workable in practice, or could

any be expressed in a better way? Yes  No 
Comments

No comment
45: Do you think that a transitional period, beyond the commencement of CIL regulations in April 2010, would be required to restrict use of planning obligations to the Circular 5/05 tests. Yes  No  And if so what should it be and why is such a period required?

It is entirely unrealistic to expect CIL to be fully in place in all areas by April 2010.  The 
Government has repeatedly failed to anticipate the length of time required to introduce 
major changes, and the practical difficulties and shortcomings inevitably found in 
introducing such complex arrangements.  In the absence of any pilot trials of the CIL, it 
would be advisable to avoid introducing additional rigidity into the system until it has 
had chance to bed down and the results of this reviewed.   In the absence of this the 
proposed restrictions are likely to reduce contributions to infrastructure from 
development, and increase unfairness.  

46: Do you agree that a scale back of planning obligations as set out in draft regulation

94 should apply universally across England and Wales regardless of whether a local

authority has a CIL or not? Yes  No 
Comments

See 45 above

47: Should a scale back of the use of planning obligations go further and prevent the

future use of planning obligations for pooled contributions and tariffs? Yes  No 
Comments

See 45 above

48: Do you think the Government’s proposal to provide an additional legal criterion to

restrict the use of planning obligations to address planning impacts ‘solely’ caused by a

CIL chargeable development is workable in practice? Yes  No 
If not, please state why not. Can you think of an alternative which would have the

same or similar effect?

49: What transitional period, beyond the commencement of CIL regulations in April 2010, would be required to restrict use of planning obligations to mitigate impacts ‘solely’ caused by CIL chargeable developments?

See 45 above

50: Do you agree that a restriction of planning obligations to prevent their use for pooled

contributions or tariffs should apply universally across England and Wales regardless of

whether a local authority has a CIL or not? Yes  No 
Comments

51: What transitional period in London do you think would be required before a scale back of the use of planning obligations which prevented the use of pooled contributions

and tariffs could take effect, to ensure a smooth transition from the existing to the

new planning obligations regime, taking account for the need to use planning

obligations for Crossrail purposes?

No comment

52: In revising Circular 5/05 in light of the introduction of CIL what further policy or areas

of clarification do you think might be required with regards to the use of planning

obligations?

No comment

53: Do you think any additional further guidance (additional to a revised Circular 5/05) is

required to support the use of planning obligations or CIL, and if so who would be best

to provide it? Yes  No 
Comments

GENERAL

54: Do you have comments on any other matters raised in chapter 5 which are not

covered by the questions above?

No comment
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